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BAR BRIEFS
THE MACINTOSH CASE AGAIN
Last month we commented upon the criticisms of the Supreme
Court of the United States concerning its decision in the case of U. S.
vs. Macintosh, Sup. Ct. Rep. 51-570. Since then we have been sup-
plied with a copy of the very clear discussion of the matter by Judge
B. F. Spalding of Fargo, as contained in a letter to the National Secur-
ity League. We print a portion of it, with the Judge's permission:
"First, It is futile to talk about the impossibility of our country
being attacked by any foreign power and thus compelled to defend
itself. Such a possibility is a fact and therefore war may occur at
any time.
"Second, The power to declare war must be vested in somebody
as long as war is possible. The Constitution vests it in Congress, as
Congress represents the whole people and is supposed to have means
of knowledge regarding the conditions prevailing not possessed by
other people except the executive department.
"Third, The individual conscience as well as the conscience of
individuals is elastic and can readily be made to fit almost any exi-
gency. The result is that, if the necessity of bearing arms was left
to each individual, most consciences would find some excuse for re-
fusing to protect the government in case of need.
"Fourth, There is a lot of difference between exempting religious
organizations whose tenets are against bearing arms and an individual
who, when called upon to fight for his country, then only says his
conscience interferes. The fact that certain religious organizations,
like the Quakers, are exempt furnishes no reason or precedent for
exempting individuals who suddenly discover that they have consciences.
"Fifth, If conscience is to cut any figure in the case it is the com-
posite conscience which should govern rather than that of the indi-
vidual, and Congress expresses, as the representative of the citizenry,
the composite conscience to which all must bow.
"Sixth, The decision of the Supreme Court was an interpretation
or construction of the law which requires every applicant for citizen-
ship to take an oath that he is attached to the principles of the Consti-
tution, and, further, that he will protect and defend the Constitution
and laws of the United States of America against all foes, foreign or
domestic, and true faith and allegiance bear to the same. This means
that he will bear arms whenever government finds it necessary for
him to do so in its defense and in defense of our Constitution, laws
and institutions.
"Seventh, If the alleged conscience of each individual was to be
considered and permitted to govern, chaos would follow in many in-
stances, and those who receive the greatest protection from our laws
and government would, in case of emergency or necessity, escape,
service. The possibility of being required to bear arms in the defense
of our institutions is part of the price we pay for the protection afford-
ed by government to our lives, our liberties and our property just the
same as taxes are.
"These, it seems to me, are the underlying principles involved,
and that to establish the doctrine of conscience in such cases would
work disaster, and make our country an easy prey to ambitious and
unscrupulous rulers and people.
"Of course, we all hope for perpetual peace, and the enormous
increase in the expense of wars will, necessarily, lessen the danger of
war and render them less and less frequent, but the possibility still
exists."
